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intervention for humanitarian purposes if it does not
threaten the territorial integrity or political independence
of a state. Similarly, regional action would not violate the
UN Charter (Article 53) if implied legitimisation of the
Council is sought. This interpretation, however, conflicts
with the express wording “through the Security Coun-
cil”, and should therefore not be given too much weight,
but rather be seen as a lege ferenda argument (how the law
should be) for further action when the Security Council
fails to take action.

In the section on the rules on the use of force in the
Outcome Document, the member states reiterate the
obligation to “refrain from the threat or use of force, in

any manner inconsistent with the Charter”.'®

No criteria
or guidelines for intervention are included in this pas-
sage. The states furthermore pledge themselves to be

determined to

take effective collective measures for the preven-
tion and removal of threats to the peace and for the
suppression of acts of aggression or other breaches

of the peace, and to bring about by peaceful me-

ans, in conformity with the principles of justice and
international law, the adjustment or settlement of
international disputes or situations that might lead to

a breach of the peace.!%

This passage has been interpreted by some scholars
as leaving the door open for unilateral humanitarian
intervention.!”” I disagree with this conclusion. It seems
somewhat overly optimistic and leaves out a contextual
interpretation of the Document. Two paragraphs below
this passage, the Document makes clear the impossibility

of unauthorised unilateral humanitarian interventions:

We reaffirm that the relevant provisions of the Char-
ter are sufficient to address the full range of threats to
international peace and security. We further reaffirm
the authority of the Security Council to mandate
coercive action to maintain and restore international
peace and security. We stress the importance of acting
in accordance with the purposes and principles of the
Charter.!%

105 World Summit Outcome Document, 15 September 2005, p. 21,
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106 1bid., p. 21, para. 77.
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It is therefore reasonable to assert that the Outcome
Document neither advances the question of how to deal
with unauthorised interventions nor sets it back.'” At the
most, one could concede that the paragraph leaves the
door open for interpretation, but that it lacks express and
explicit acknowledgment of the rights or responsibilities
of regional organisations or a coalition of willing states to
protect by military means.

A second criterion for military action, is that the Securi-
ty Council is to consider the responsibility to protect on a
case-by-case basis. This clearly shows that member states
have agreed to limit responsibility to that of a permissive
right rather than a duty to be carried out in all cases alike.
T'he decision to take military action will be based upon a
political assessment by the Council in the individual case.
"This element reflects and takes into account the political
reality and existing power structures in the Council and
the world order.

Thirdly, the decision to protect people by military me-
ans is a question of last resort. T'he criterion stating that
“should peaceful means be inadequate” can be interpre-
ted in different ways. Some commentators interpret the
phrase as being a requirement that peaceful means must
have been exhausted. Another more convincing interpre-
tation is that peaceful means must be considered to have
had no impact on, or were unable to change, the security
situation. Thus it could be argued that it should be given
the same interpretation as that of the same phrase in
Article 42 of the UN Charter. There it means that not
all forms of peaceful means must have been employed
and failed, but that the Security Council believes that
such means would be inadequate to address the security
situation in question.

Fourthly, the state has to ‘manifestly fail’ to protect its
population from genocide, war crimes, ethnic cleansing
or crimes against humanity, rather than just be unwilling
or unable to protect its population from mass atrocities,
in order for the responsibility to fall to the international
community. T'he wording “national authorities are mani-
festly failing to protect their populations” increases the
threshold (cf. in the ICISS report) for the UN to take
action to protect. It furthermore delays early assessment and
action, and excludes the possibility of forceful preventive
action. Precisely what ‘manifestly fails’ entails is difficult
to ascertain and the future of Council practice will have to
show where the threshold lies. Anti-interventionists have
argued for non-intervention by the UN with arguments re-
ferring to the primary responsibility of the state and that the
UN does not as yet have a responsibility to protect. Stahn

109 Bellamy, Whither the Responsibility to Protect? Humanitarian Inter-
vention and the 2005 World Summit, p. 168.



an external R2P for the Council. The Security Council’s
implementation of the R2P doctrine and the exercise of
its external responsibility to protect is subsumed under

a ‘double qualifier’, since not only will the R2P criteria
have to be present but the Security Council will also have
to find that the situation in question constitutes a ‘threat
to the peace’ under Article 39 of the UN Charter.

It has been argued by restrictive scholars that the
Council practice on humanitarian interventions in the
1990s reflects a limitation on the kinds of humanitarian
situations which have been considered to constitute a
threat to the peace. These have all been linked to internal
armed conflict!® (the most restrictive position include
that these have to have international effects, or if lacking
such effects take place in a failed state situation).!*

The most restrictive scholars only accept that the
Council makes determinations of a narrow, negative defi-
nition of ‘peace’ under Article 39 meaning the “absence
of armed conflict between states.” This view precludes
a positive definition of the peace that includes friendly
relations and other economic, social and political and
environmental conditions from the Security Council’s
primary responsibilities."” Thus only security threats
which would (or could) result in an ‘international armed
conflict’ could hence be invoked by the Council, taking
this restrictive approach. Nevertheless, Council practice
in the 1990s has expanded this interpretation to also
cover intrastate armed conflicts. de Wet, however, is not
convinced of the existing arguments for unlinking the ‘in-
ternational’ dimension of ‘a threat to the peace’ in Article
39. She asserts that an opposite conclusion would amount
to an unbounded and unlimited discretion on the part of
the Security Council, which would ignore the structural
limitations of the UN Charter and give the Council an
uncurbed flexibility that could undermine its own ef-
ficiency.'®

Frowein and Krisch, however, assert authoritatively
in the Commentary to the United Nations Charter that
the original intention was to task the Council with the
prevention of ‘interstate war,” although zor exclusively.'®
Notwithstanding that a textual and systematic interpre-
tation favours a conclusion that ‘intrastate war’ in itself
is not a breach of the peace, consistent practice of the

Council since the 1990s has firmly broadened the notion
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of a ‘threat to the peace’ in this respect.’® The practice
comprises determinations of ‘internal armed conflict’
situations as such to constitute threats to the peace

151 a

even without international effects,’! and states as well
as scholars have accepted and acknowledged this legal
development.’®? It thus supports the view of ‘peace’ as a
wider notion than just the absence of ‘interstate war’, and
includes the absence of ‘intrastate wars’ with or without
‘international effects’. Frowein and Krisch conclude
that “it appears now safe to assume that any internal
armed conflict of a considerable scale can constitute a
threat to international peace and security.”'*® Thus, the
cross-border criteria (international effects) for Article 39
determinations may no longer be valid.'>*

However, this authoritative interpretation also claim
that the requirement of a threat involving an ‘armed
conflict’ may still be a valid limitation in the interpreta-
tion of the UN Charter.’ Glennon argues that peace can
only be threatened by the use of a #irear of force, which is
not present for example in situations of refugee flows or

136 Such a conclusion would limit

human rights violations.
Council action to protect against grave crimes in situa-
tions of peace. Unless the humanitarian crisis amounts to
an imminent threat of an armed conflict. Both genocide
and crimes against humanity are defined as possible to be
committed also in peacetime.

‘T'he consistent presence of ‘internal armed conflicts’
in the Council practice on ‘humanitarian intervention’
extending Article 39 reflect that there is still a military

criterion present in the determinations. Thus Council

150 The Security Council has established such consistent practice in
the cases of Liberia, Angola, Rwanda, Zaire, Albania, the Central
African Republic, Sierra Leone and East Timor, /0:d., pp. 723-
724, para. 18.

1bid., pp. 723-724, para. 18. Both the texts of the Council resolu-
tions and its preceding debates before their adoption show this
stance in the Security Council, according to Frowein and Krisch.

1bid. p. 720, para. 7.
1bid., p. 725, para 18.

Whether or not one should regard this change as an informal
modification of the Charter through evolutionary interpretation
or as a result of subsequent practice informally modifying the UN
Charter (by ‘consistent practice’ and ‘common consent’) could be
debated. It depends on whether one views the new practice and
widened interpretation of ‘a threat to the peace’ as falling within
the wording of Article 39 or to be contra legem. (See my own
position in the conclusions of Chapter 6.3.3. and 6.3.4.).
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He claims therefore that the ICISS approach to protect
populations at risk creates a swamp rather than a dam of

protection, and argues that both the Uniting for Peace

procedure and the Chapter VIII ex post facto approach are

legally ambiguous and weak.

After the launch of the report, Commission members
and other R2P proponents and advocators dedicated
significant time to spreading its ideas with a view to
reaching some form of international consensus on the
doctrine. The next step for the authors of the report
was to induce the UN General Assembly and the Se-
curity Council to adopt resolutions affirming the just
cause criteria and the four precautionary principles.
"T'his was achieved at the General Assembly Special
Session of the UN World Summit in 2005 when

the Outcome was adopted, endorsing the R2P. The
Security Council has also adopted several resolutions
reiterating R2P.%

2.3. The R2P in the Outcome Document
of the UN World Summit (2005)

The world’s Heads of state endorsed the UN reform

agenda at the World Summit in New York on 15 Septem-

ber 2005. After many long and strenuous negotiations,
the member states managed to agree on the formulation
of a principle of responsibility to protect in the Outcome
Document.” This provision has been hailed as one of
the few true successes of the Summit. The primary
responsibility of each state to protect its population was
reinforced in the Outcome Document (paragraph 138),
but the subsidiary external responsibility of the interna-
tional community was also acknowledged and specified.

The states also recognised the concept of human security

and committed themselves to discussing and defining it

further in the General Assembly.’! A failure of agreement

in the Document, however, is the absence of language

that called on permanent members of the Security Coun-
cil to refrain from using the veto in cases of genocide, war

crimes, ethnic cleansing and crimes against humanity.*?

89 Seee.g S/IRES/1556 (2004); SC Res. 1674 (2006), 28 April 2006,

UN Doc S/RES/1674, 2006; S/RES/1706 (2006); SC Res. 1755, 30

April 2007, UN Doc S/RES/1755, 2007; and S/RES/1769 (2007).

90 World Summit Outcome Document, 15 September 2005.

91 1bid., p. 31, para. 143.

92 Bannon, Alicia L., The Responsibility To Protect: The U.N. World
Summit and the Question of Unilateralism, Yale Law Journal, vol
115, 2006, pp. 1157-1165, p. 1160. Bannon explains that it was
largely due to US pressure that the final Summit agreement
removed this proposed language, and she argues that this gap
leaves permanent members with a powerful negotiation tool,
permitting bad faith vetoes in the face of clear atrocities.

According to Bellamy, disagreements on the responsi-
bility to protect were centred on two main issues: firstly,
whether the Security Council alone would have the
authority to authorise humanitarian intervention, and
secondly, whether to accept criteria or guiding principles
for decisions on the use of force.” In paragraphs 138 and
139, in the chapter on human rights and the rule of law,

the responsibility to protect was formulated:

138. Each individual State has the responsibility to
protect its populations from genocide, war crimes,
ethnic cleansing, and crimes against humanity. This
responsibility entails the prevention of such crimes,
including their incitement, through appropriate
and necessary means. We accept that responsibility
and will act in accordance with it. The international
community should, as appropriate, encourage and
help States to exercise this responsibility and support
the United Nations in establishing an early warning
capability.

139. The international community, through the
United Nations, also has the responsibility to use
appropriate diplomatic, humanitarian and other
peaceful means, in accordance with Chapters VI

and VIII of the Charter, to help to protect popula-
tions from genocide, war crimes, ethnic cleansing
and crimes against humanity. In this context, we are
prepared to take collective action, in a timely and
decisive manner, through the Security Council, in ac-
cordance with the Charter, including Chapter VII, on
a case-by-case basis and in cooperation with relevant
regional organisations as appropriate, should peaceful
means be inadequate and national authorities are
manifestly failing to protect their populations from
genocide, war crimes, ethnic cleansing and crimes
against humanity. We stress the need for the General
Assembly to continue consideration of the responsi-
bility to protect populations from genocide, war
crimes, ethnic cleansing and crimes against humanity
and its implications, bearing in mind the principles
of the Charter and international law. We also intend
to commit ourselves, as necessary and appropriate, to
helping States build capacity to protect their popula-
tions from genocide, war crimes, ethnic cleansing and
crimes against humanity and to assisting those which
are under stress before crises and conflicts break out.

The differences between this approach to R2P and
the one in the ICISS report are several. The Outcome
Document does not affirm that R2P is an emerging

93 Bellamy, Alex ]J., Whither the Responsibility to Protect? Humanitarian
Intervention and the 2005 World Summit, Ethics and International
Affairs, vol 20, 2, 2006, pp. 143-169, p. 164.
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